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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

20  CFR  Part  730 

Procedures  for  the  Handling  of 
Discrimination  Complaints  Under  the 
Black  Lung  Benefits  Act 

agency:  Employment  Standards 
Administration,  Labor. 

ACTION:  Proposed  rule. 

SUMMARY:  These  proposed  rules  will 
establish  procedures  to  be  followed  by 
the  Department  of  Labor  in  investigating 
and  ruling  on  complaints  of 
discrimination  filed  by  coal  miners 
under  section  428  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977,  as 
amended. 

DATES:  Written  comments  on  these 
proposed  rules  may  be  submitted  until 
March  30. 1981.  Such  written  comments 
will  be  available  for  inspection  by  the 
public  between  the  hours  of  8:15  a.m. 
and  4:45  p.m.  on  workdays  at  the  Office 
indicated  below. 

address:  Comments  should  be  sent  to 
Robert  B.  Dorsey,  Employment 
Standards  Administration,  U.S. 
Department  of  Labor,  Room  C3316, 
Frances  Perkins  Building,  200 
Constitution  Avenue,  NW.,  Washington. 
D.C.  20210  (see  for  further  information 
contact). 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  B.  Dorsey,  Acting  Chief, 
Operational  Policies,  Regulations  and 
procedures  Staff,  Division  of  Coal  Mine 
Workers’  Compensation.  (202)  523-9488. 
SUPPLEMENTARY  INFORMATION:  Section 
428  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977  prohibits  coal  mine 
operators  from  discharging  or  otherwise 
discriminating  against  miners  employed 
by  them  because  the  miner  is  suffering 
from  pneumoconiosis.  Any  miner  who 
believes  that  he  or  she  has  been  the 
victim  of  such  discrimination  may  file  a 
complaint  with  the  Secretary  of  Labor 
within  90  days  of  the  alleged  violation. 
Following  an  investigation  of  the 
complaint  and  the  opportunity  for  a 
hearing,  the  Secretary  is  directed  to 
issue  a  decision  either  granting  the 
complainant  relief  or  dismissing  the 
complaint. 

The  Secretary  has  determined  that 
uniform  procedures  are  required  for  the 
orderly  resolution  of  complaints  filed 
under  the  employee  protection 
provisions  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977.  To  ensure  such 
uniformity,  particularly  in  the 
development  of  evidence,  investigations 
of  complaints  filed  under  section  428 
and  this  part  will  be  conducted  by  the 


Mine  Safety  and  Health  Administration. 
(MSHA),  U.S.  Department  of  Labor, 
pursuant  to  the  Memorandum  of 
Understanding  between  MSHA  and  the 
Employment  Standards  Administration 
(ESA)  dated  December  11. 1979  (44  FR 
75952).  The  purpose  of  the  Memorandum 
of  Understanding  is  to  coordinate  the 
handling  of  complaints  which  may 
potentially  involve  a  violation  of  both 
section  105(c),  which  prohibits 
discrimination:  against  a  miner  for  using 
any  of  the  rights  given  by  the  Act  and  is 
administered  by  MSHA,  and  section  428 
which  is  administered  by  ESA.  Such  an 
understanding  serves  to  improve 
services  to  the  complainant  and  make 
more  efficient  use  of  government 
resources. 

In  brief  the  Memorandum  of 
Understanding  provides: 

Any  complaint  by  a  coal  miner, 
representative  of  such  miner,  or  applicant  for 
employment  in  a  coal  mine  which  alleges 
discrimination  prohibited  by  the  Act  may  be 
filed  at  any  MSHA  office  or  ESA  Black  Lung 
office.  Such  complaints  shall  be  considered 
Tiled  for  the  purposes  of  both  section  105(c) 
and  section  428.  Reports  of  such  complaints 
will  be  transmitted  to  MSHA's  Coal  Mine 
Safety  and  Health  Special  Investigations 
Branch  and  will  be  assigned  a  number.  All 
complaints  are  then  referred  immediately  to  a 
MSHA  district  or  subdistrict  office  for 
investigations.  Since  MSHA  has  a  coal  mine 
safety  and  health  staff  which  regularly 
investigates  discrimination  complaints. 

MSHA  will  investigate  all  complaints  and 
prepare  an  investigative  report  which  will  be 
sent  to  the  MSHA  Special  Investigations 
Branch.  The  Special  Investigations  Branch 
will  analyze  the  report  and  take  action  on  the 
complaint  in  one  of  the  following  ways: 

(a)  If  a  complaint  involves  a  violation  of 
section  105(c)  only,  MSHA  will  initiate 
proceedings  before  the  Federal  Mine  Safety 
and  Health  Review  Commission.  If  MSHA 
finds  no  violation  of  section  105(c),  the 
complainant  may  file  an  action  on  his  or  her 
behalf  before  the  Commission  within  30  days 
of  notice  of  the  Secretary's  determination 
that  no  violation  has  occurred. 

(b)  If  a  complaint  involves  a  violation  of 
section  428  only.  ESA  will  initiate 
proceedings  pursuant  to  that  section  after 
receipt  of  the  investigative  report  from 
MSHA.  If,  in  ESA’s  judgment,  further 
investigation  is  needed  before  a  decision  can 
be  made,  the  complaint  will  be  returned  to 
MSHA  with  a  request  for  additional 
information  on  specific  issues  of  concern.  If 
ESA  finds  no  violation  of  section  428  or  the 
dispute  cannot  be  resolved  amicably,  any 
party  must  request  a  formal  hearing 
conducted  in  accordance  with  the 
Administrative  Procedure  Act,  5  U.S.C.  551  et 
seq. 

(c)  If  it  appears  to  the  Special 
Investigations  Branch  from  the  facts  found  in 
the  investigative  report  that  this  complaint 
involves  violations  of  both  sections  105(c) 
and  428,  MSHA  will  consult  with  ESA  during 
the  review  of  the  report.  If  it  is  determined 
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that  a  complaint  gives  rise  to  claims  under 
both  section  105(c)  and  section  428,  the 
complainant  will  be  so  advised  and  will  be 
informed  of  his  or  her  rights  under  both 
sections.  If  a  complainant  wishes  to  proceed 
with  both  claims.  MSHA  will  proceed  first 
with  the  section  105(c)  claim.  The  reason  for 
proceeding  first  with  the  section  105(c) 
complaint  is  that  such  cases  must  be 
processed  within  specific  time  frames,  and  in  • 
some  instances,  section  105(c)  affords  greater 
protection  to  miners.  Ordinarily.  ESA  will 
hold  the  section  428  claim  in  abeyance  until 
the  proceedings  under  section  105(c)  are 
concluded. 

This  part  outlines  the  procedures  to  be 
followed  in  filing  complaints  under 
section  428,  notifying  the  parties  of  the 
preliminary  findings  made  by  the 
Secretary,  conducting  hearings  and 
issuing  final  decisions  of  the  Secretary 
of  Labor.  As  section  428  does  not 
provide  a  remedy  for  other  acts  of 
discrimination,  such  as  discrimination 
based  upon  age,  race,  or  sex, 
complainants  should  consult  other 
statutes  and  implementing  regulations 
for  procedures  to  be  followed  in  seeking 
a  remedy  for  any  other  discriminatory 
practices. 

The  Department  of  Labor  has 
determined  that  this  document  is  not  a 
significant  rule  and  does  not  require  a 
regulatory  analysis  under  Executive 
Order  12044  and  Department  of  Labor 
Guidelines  (44  FR  5570).'  This  document 
was  prepared  under  the  supervision  of 
Ralph  M.  Hartman,  Director,  Office  of 
Workers’  Compensation  Programs. 

It  is  proposed  to  add  Part  730  to  read 
as  follows:  . 

PART  730— PROCEDURES  FOR  THE 
HANDLING  OF  DISCRIMINATION 
COMPLAINTS  UNDER  SECTION  428 
OF  THE  FEDERAL  MINE  SAFETY  AND 
HEALTH  ACT  OF  1977,  AS  AMENDED 

Subpart  A — Introduction  and  Definitions 

Sec. 

730.1  Statutory  provisions. 

730.2  Purpose  and  scope  of  this  part. 

730.3  Definitions  of  terms  used  in  this  part. 

730.4  Applicability  of  other  regulations. 

Subpart  B — Parties  and  Representatives  in 
Proceedings  Under  this  Part 

730.101  Who  may  file  a  complaint. 

730.102  Where  to  file  a  complaint. 

730.103  Form  of  complaint 

730.104  When  must  a  complaint  be  filed. 

730.105  Against  whom  may  a  complaint  be 
filed. 

730.108  Withdrawal  of  complaint. 

730.107  Legal  representation  of  parties. 

730.108  Fees  for  representation  services. 


1 A  copy  ol  a  letter,  dated  January  19.  1981.  from 
Ray  Marshall  to  the  Small  Business  Administration 
was  filed  with  the  original  document.  This  letter 
certified  that  this  rule  would  not  have  a  significant 
economic  impact  upon  a  substantial  number  of 
small  business  entities. 
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Subpart  C— Investigation  of  Complaint  and 
Determination  by  the  Director 

730.201  Investigation  of  complaint. 

730.202  Further  investigation. 

730.203  Stipulation  and  settlement  attempts. 

730.204  Determination  by  the  Director. 

Subpart  D — Formal  Hearings  and  Decisions 

730.301  Forwarding  the  case  file  to  the  Chief 
Administrative  Law  Judge. 

730.302  Assignment  of  the  case  for  hearing. 

730.303  Parties. 

730.304  Time  and  place  of  hearing. 

730.305  Conduct  of  hearing. 

730.306  Introduction  of  documentary 
evidence. 

730.307  Evidence  at  hearing. ' 

730.308  Waiver  of  evidentiary  presentation. 

730.309  Record  of  hearing. 

730.310  Termination  of  formal  hearing. 

730.311  Decisions  and  orders. 

730.312  Appeal  from  order. 

Authority:  5  U.S.C.  301;  30  U.S.C.  8§  936(a) 
and  938. 

Subpart  A— Introduction  and 
Definitions 

§  730.1  Statutory  provisions. 

(a)  Under  Title  IV  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977,  as 
amended,  benefits  are  provided  to 
miners  who  are  totally  disabled  due  to 
pneumoconiosis  and  to  certain  survivors 
of  a  miner  who  died  due  to  or  while 
totally  disabled  by  pneumoconiosis. 

(b)  Paragraph  (a)  of  section  428  of  the 
Act  provides  that  no  coal  mine  operator 
shall  discharge  or  in  any  other  way 
discriminate  against  any  miner 
employed  by  the  operator  by  reason  of 
the  fact  that  such  miner  is  suffering  from 
pneumoconiosis.  It  further  provides  that 
no  person  shall  cause  or  attempt  to 
cause  any  action  or  omission  prohibited 
by  section  428.  Paragraphs  (b)  and  (c)  of 
section  428  outline  the  procedures  to  be 
followed  by  the  Secretary  of  Labor  for 
the  purpose  of  reviewing  any  act  or 
omission  alleged  in  violation  of  section 
428.  The  review  procedures  described  in 
section  428  include  investigation, 
hearing,  and  enforcement  procedures. 

§  730.2  Purpose  and  scope  of  this  part 

(a)  This  part  sets  forth  rules  which 
govern  how  a  complaint  under  section 
428  of  the  Act  is  to  be  processed  and 
adjudicated. 

(b)  This  Subpart  A  describes  the 
statutory  provisions  which  authorize  the 
regulations  in  this  part,  the  meaning  of 
terms  used  in  this  part,  and  the 
applicability  of  other  regulations  outside 
this  part. 

(c)  Subpart  B  states  who  may  be 
parties,  who  may  represent  parties  in 
proceedings  under  this  part,  how 
complaints  are  filed  and  how  fees,  costs 
and  expenses  are  to  be  reimbursed  to 
successful  complainants. 


(d)  Subpart  C  sets  forth  the  steps  for 
investigating  a  complaint  under  this  part 
and  the  procedures  under  which  the 
Director  makes  a  determination  of  the 
merits  of  a  complaint.1 

(e)  Subpart  D  established  the 
procedure  to  be  followed  when  a  party, 
who  is  dissatisfied  with  the 
determination  of  the  Director,  requests  a 
hearing.  Subpart  D  also  contains  the 
rules  for  orders  issued  by 
Administrative  Law  Judges  hearing 
cases  under  section  428  of  the  Act  and 
how  a  party  may  appeal  such  orders. 

§  730.3  Definitions  of  terms  used  in  this 
part 

As  used  in  this  part:  (a)  "Act"  means 
the  Federal  Mine  Safety  and  Health  Act 
of  1977,  as  amended; 

(b)  “Administrative  Law  Judge" 
means  an  administrative  law  judge  of 
the  United  States  Department  of  Labor 
who  has  been  designated  to  hold 
hearings  under  this  part; 

(c)  “Chief  Administrative  Law  Judge" 
means  the  Chief  Administrative  Law 
Judge  of  the  United  States  Department 
of  Labor,  Washington,  D.C.  20210; 

(d)  “Complainant"  means  the  person 
or  persons  who  allege  violations  of  the 
Act  by  notifying  the  Secretary; 

(e)  “Complaint"  means  “application" 
for  review  as  used  in  section  428(b)  of 
the  Act; 

(f)  “Coal  mine”  means  an  area  of  land 
and  all  structures,  facilities,  machinery, 
tools,  equipment,  shafts,  slopes,  tunnels, 
excavations,  and  other  property,  real  or 
personal,  placed  upon,  under,  or  above 
the  surface  of  such  land  by  any  person, 
used  in,  or  to  be  used  in,  or  resulting 
from,  the  work  of  extracting  in  such  area 
bituminous  coal,  lignite,  or  anthracite 
from  its  natural  deposits  in  the  earth  by 
any  means  or  method,  and  the  work -of 
preparing  the  coal  so  extracted,  and 
includes  custom  coal  preparation 
facilities  (see  section  3(h)(2)  of  the  Act). 

(q)  “DCMWC"  means  the  Division  of 
Coal  Mine  Workers’  Compensation  in 
the  Office  of  Workers’  Compensation 
Programs  (OWCP),  Employment 
Standards  Administration,  United  States 
Department  of  Labor; 

(h)  “Director"  means  the  Director  of 
the  Office  of  Workers’  Compensation 
Programs,  or  the  Director’s  designee 

(i)  "Miner”  means  any  individual  who 
is  or  was  employed  in  a  coal  mine 
(underground  or  surface)  who  has  not 


1  Complaints  of  alleged  violations  of  section  428 
are  investigated  by  MSHA  under  a  Memorandum  of 
Understanding  (MOU)  currently  in  effect  between 
MSHA  and  ESA  (44  FR  75952,  December  21. 1979). 
This  procedure  will  be  followed  as  long  as  the  MOU 
remains  in  effect.  The  MOU  will  continue  in  effect 
unless  modified  or  terminated  by  mutual  consent  of 
both  parties  or  terminated  by  either  party  upon  30 
days  written  notice  to  the  other  party. 


been  found  totally  disabled  by 
pneumoconiosis  in  a  prior  adjudication 
under  Title  IV  of  the  Act.  The  term 
“miner"  includes: 

(1)  Any  individual  who  works  or  has 
worked  in  or  around  a  coal  mine  or  coal 
preparation  facility  in  the  extraction  or 
preparation  of  coal; 

(2)  Any  individual  who  works  or  has 
worked  in  coal  mine  construction, 
maintenance,  or  transportation  in  or 
around  a  coal  mine  or  coal  preparation 
facility,  to  the  extent  the  individual  was 
exposed  to  coal  dust  as  a  result  of  such 
employment. 

(j)  "MSHA  Office"  means  any  district 
or  Bubdi8lrict  office  of  the  Mine  Safety 
and  Health  Administration,  United 
States  Department  of  Labor, 

(k)  “Office  of  Administrative  Law 
Judges"  means  the  Office  of  the 
Administrative  Law  Judges  of  the  United 
States  Department  of  Labor, 

Washington,  D.C.  20210. 

(l)  “Operator"  means  any  owner, 
lessee,  or  other  person  who  operates, 
controls,  or  supervises  a  coal  mine  or 
coal  preparation  facility  and  includes 
any  other  person  who  would  be 
considered  an  operator  pursuant  to 
§§  725.101  and  725.491; 

(m)  “Person”  means  any  individual, 
partnership,  association,  corporation, 
firm,  subsidiary  or  parent  of  a 
corporation,  or  other  organization  or 
business  entity; 

(n)  “Pneumoconiosis"  means  a  chronic 
dust  disease  of  the  lungs  and  related 
disease  conditions,  including  repiratory 
and  pulmonary  impairments,  arising  out 
of  employment  in  a  coal  mine  and 
includes  the  diseases  and  conditions 
listed  in  §  718.201. 

(o)  “Respondent"  means  an  operator 
alleged  to  have  discharged  or  in  any 
other  way  discriminated  against  any 
miner  employed  by  the  operator  by 
reason  of  the  fact  that  such  miner  is  or  is 
believed  to  be  suffering  from 
pneumoconiosis.  “Respondent"  also 
means  any  person  alleged  to  have 
caused  or  attempted  to  cause  an 
operator  to  so  discriminate; 

(p)  “Secretary"  means  the  Secretary 
of  Labor  or  the  Secretary's  authorized 
represeatative. 

§  730.4  Applicability  of  other  regulations. 

No  provision  of  the  regulations  issued 
by  the  Secretary  to  administer  sections 
415,  422  and  435  of  the  Act  shall  be 
applicable  to  the  administration  of 
secton  428  of  the  Act  unless  so  specified 
in  this  part. 
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Subpart  B— Parties  and 
Representatives  in  Proceedings  Under 
This  Part 

§  730.101  Who  may  file  a  complaint. 

(a)  Any  miner  who  believes  that  he  or 
she  was  discharged  or  in  any  other  way 
discriminated  against  by  an  operator 
with  whom  he  or  she  was  employed  at 
the  time  of  the  alleged  violation  because 
that  miner  had  pneumoconiosis  or 
because  the  operator  believed  the  miner 
to  have  pneumoconiosis  may  file  a 
complaint  with  the  Department  of  Labor. 
A  complaint  Tiled  by  a  miner's 
authorized  representative,  shall  be 
deemed  to  have  been  filed  by  the  miner. 

(b)  Whether  an  individual  was  in  an 
employer-employee  relationship  with  an 
operator  rather  than  some  other  type  of 
economic  relationship  shall  not  be 
limited  to  common  law  concepts  or 
doctrines  but  determined  by  economic 
realities. 

(c)  A  miner  is  employed  at  the  time  of 
the  alleged  violation  for  the  purpose  of 
this  part,  if  he  or  she  was  then  on  the 
payroll,  on  sick  leave,  on  leave  of 
absence,  or  laid  off  but  subject  to  recall, 
under  an  applicable  employment 
agreement. 

(d)  No  miner  shall  be  required  to  file  a 
claim  for  black  lung  benefits  with  the 
Department  of  Labor  under  Title  IV  of 
the  Act  as  a  condition  of  review  of  his  or 
her  complaint.  No  proceeding  under  this 
part  shall  be  suspended  pending  the 
result  of  an  adjudication  of  any  claim  for 
black  lung  benefits. 

(e)  The  death  of  a  miner  shall  not 
preclude  review  unless  it  is  apparent 
that  even  if  a  violation  is  proven  no 
meaningful  relief  can  be  granted. 

§  730.102  Where  to  file  a  complaint. 

A  complaint  alleging  a  violation  of 
section  428  of  the  Act  may  be  made  at 
any  MSHA  office  or  ESA  Black  Lung 
Office  of  the  United  States  Department 
of  Labor.  The  location  of  these  offices 
may  be  determined  by  consulting  any 
telephone  directory  or  any  office  of  the 
United  States  Department  of  Labor. 

Such  complaints  shall  be  considered 
filed  for  the  purposes  of  both  sections 
105(c)  and  428  of  the  Act. 

§  730.103  Form  of  complaint. 

(a)  Complaints  may  be  made  in 
person,  in  writing,  or  by  telephone. 

(b)  A  complaint,  whether  written  or 
oral,  shall  describe  the  acts  believed  to 
constitute  the  violation  or  violations,  the 
identity  of  those  believed  to  be 
responsible  for  the  violation,  and  the 
identity  of  the  miner  who  was  the  victim 
of  the  alleged  discrimination. 


§730.104  When  mutt  a  complaint  be  filed. 

(a)  Except  in  the  case  of  continuing 
violations,  a  complaint  alleging  violation 
of  section  428  of  the  Act  may  be  made 
within  90  days  after  an  alleged  violation 
occurs.  If,  however,  an  operator  has 
concealed  the  reason  for  the  discharge 
or  discrimination,  the  complaint  may  be 
filed  within  90  days  after  the  miner 
knows  or  should  have  known  that  the 
violation  has  occurred.  In  the  absence  of 
contrary  evidence  a  complaint  shall  be 
presumed  to  be  timely. 

(b)  A  complaint  made  in  person  or  by 
phone  shall  be  considered  filed  as  of  the 
date  the  miner  or  the  miner's  authorized 
representative  first  contacts  a  MSHA 
office  or  ESA  Black  Lung  office. 

(c)  Complaints  submitted  to  a  MSHA 
office  or  an  ESA  Black  Lung  office  by 
mail  shall  be  considered  filed  the  date 
the  complaint  is  mailed.  Written 
complaints  mistakenly  mailed  to 
another  agency  or  subdivision  of  the 
United  States  Government  shall  be 
considered  filed  when  the  complaint  is 
mailed.  For  purposes  of  this  section,  the 
date  of  mailing  shall  be  the  date  it  was 
postmarked.  In  the  absence  of  a  legible 
postmark,  other  evidence  may  be  used 
to  establish  the  mailing  date. 

§  730.105  Against  whom  may  a  complaint 
be  filed. 

A  complaint  may  be  filed  against: 

(a)  A  operator  who  discharges  or  in 
any  other  way  discriminates  against  a 
miner  because  the  miner  is  suffering 
from  pneumoconiosis  or  because  the 
operator  believes  the  miner  to  be 
suffering  from  pneumoconiosis. 

(b)  Any  other  person  who  causes  or 
attempts  to  cause  an  operator  to  engage 
in  conduct  prohibited  by  section  428  of 
the  Act. 

§  730.106  Withdrawal  of  complaint. 

(a)  Any  miner  or  a  miner's  authorized 
representative  may  request  that  a 
complaint  filed  under  this  part  be 
withdrawn.  The  request  shall  be  in 
writing,  detail  the  reasons  justifying  its 
approval  and  be  filed  with  the  Director 
or  the  Administrative  Law  )udge 
designated  to  conduct  a  hearing  under 

§  730.302  of  this  part.  The  Director  or  the 
designated  Administrative  Law  Judge 
shall  approve  a  request  for  withdrawal 
unless  the  request  is  not  voluntary  or 
results  from  coercion  or 
misunderstanding. 

(b)  When  a  complaint  has  been 
withdrawn  under  paragraph  (a)  of  this 
section,  the  complaint  will  be 
considered  not  to  have  been  filed  for 
purposes  of  satisfying  the  time 
requirements  set  forth  in  the  statute. 


§730.107  Legal  representation  of  parties. 

(a)  Any  miner  or  any  other  party  to  a 
case  arising  under  section  428  of  the  Act 
shall  have  the  right  to  be  represented. 
The  authorized  representative  shall  be 
served  with  all  notices,  documents  or 
decisions. 

(b)  Any  party  may  waive  his  or  her 
right  to  be  represented.  If  an 
Administrative  Law  Judge  determines 
that  a  miner  does  not  wish  to  obtain  the 
services  of  a  representative,  such 
Administrative  Law  Judge  shall  proceed 
to  consider  the  alleged  violations  in 
accordance  with  this  part,  unless  the 
miner  is  unable  to  continue  without  the 
help  of  a  representative. 

§  730.108  Fees  for  representation 
services. 

No  fee  charged  a  complainant  for 
representation  services  rendered  under 
this  part  shall  be  valid  unless  approved 
by  the  Secretary  under  §  730.311(c)  of 
this  part.  If,  however,  a  case  is  settled 
prior  to  the  time  it  is  forwarded  to  the 
Chief  Administrative  Law  Judge,  no  fee 
shall  be  valid  unless  approved  by  the 
Director.  To  the  extent  appropriate, 

§  725.366  of  this  title  shall  be  applicable 
to  the  approval  of  fees  for 
representation  services  charged  to  a 
complainant  under  this  part.  In  all  cases 
in  which  the  complainant  is  successful, 
the  complainant's  attorney’s  fee  and 
expenses,  if  any,  shall  be  paid  by  the 
person  or  persons  adjudged  to  have 
committed  the  prohibited  act. 

Subpart  C— Investigation  of  Complaint 
and  Determination  by  the  Director 

§  730.201  Investigation  of  complaint 

(a)  Upon  receipt  of  a  complaint  by  the 
Department  of  Labor,  a  copy  of  the 
complaint  shall  be  sent  to  the  person(s) 
alleged  to  have  violated  section  428  of 
the  Act  and  an  investigation  will  be 
conducted  by  MSHA  to  secure  evidence 
concerning  the  alleged  violation. 

(b)  The  confidentiality  of  any  person 
other  than  the  complainant  who 
provides  information  on  a  confidential 
basis  shall  be  protected,  in  accordance 
with  29  CFR  Part  70. 

§  730.202  Further  investigation. 

The  Director  may  direct  that  further 
investigation  of  the  complaint  be 
conducted. 

§  730.203  Stipulation  and  settlement 
attempts. 

Before  making  a  determination,  the 
Director  may  confer  with  the  parties  to 
obtain  stipulations  of  fact  or  law,  or  to 
settle  the  case. 
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§  730.204  Determination  by  the  Director. 

(a)  Within  60  days  of  completion  of 
the  investigation,  the  Director  shall 
determine  whether  the  alleged  violation 
has  occurred,  and  shall  send  notice  of 
the  determination  to  the  complainant, 
the  respondent,  and  to  their 
representatives  stating  the  reasons  for 
the  determination. 

(b) (1)  If  the  Director  determines  that 
the  complaint  is  without  merit,  the 
notice  of  determination  shall  include  a 
statement  that  the  determination  shall 
become  the  final  order  of  the  Secretary 
denying  the  complaint  unless  within  30 
calendar  days  of  receipt  the 
complainant  files  a  request  for  a  hearing 
on  the  complaint  with  the  Director. 

(2)  Copies  of  any  request  for  a  hearing 
shall  be  sent  by  the  complainant  to  the 
respondent  (employer). 

(c) (1)  If  the  Director  determines  that 
the  alleged  violation  has  occurred,  the 
notice  of  determination  shall  include  an 
order  directing  the  respondent  to  take 
appropriate  corrective  action  including, 
but  not  limited  to,  rehiring  or  reinstating 
the  complainant  to  the  miner’s  former 
position  with  back  pay,  and  notice  to  the 
respondent  that  the  order  shall  become 
the  final  order  of  the  Secretary  unless 
within  thirty  calendar  days  of  its  receipt 
the  respondent  files  a  request  for  a 
hearing  with  the  Director. 

(2)  Copies  of  any  request  for  a  hearing 
shall  be  sent  by  the  respondent 
(employer)  to  the  complainant. 

Subpart  D — Formal  Roarings  and 
Decisions 

§  730.301  Forwarding  the  case  file  to  the 
Chief  Administrative  Law  Judge. 

Upon  receipt  of  a  timely  request  for  a 
formal  hearing,  the  Director  shall 
immediately  forward  the  entire  case  file, 
and  a  statement  of  contested  issues  to 
the  Chief  Administrative  Law  Judge  and 
to  all  parties. 

§  730.302  Assignment  of  the  case  for 
hearing. 

The  Chief  Administrative  Law  Judge 
shall  assign  the  case  to  an 
Administrative  Law  Judge.  All  motions, 
applications  and  other  papers  thereafter 
filed  in  the  proceedings  shall  be  filed 
with  the  Administrative  Law  Judge. 

§730.303  Parties. 

(a)  The  parties  to  proceedings  under 
this  part  shall  be  the  miner  against 
whom  the  violation  of  section  428  of  the 
Act  is  alleged  to  have  been  committed 
and  the  operator  or  other  person  alleged 
to  have  committed  the  violation.  Any 
other  person  may  be  made  a  party  if  that 
person's  rights  may  be  prejudiced  by  a 
decision  to  be  made.  Requests  to  be  a 
party  shall  be  made  in  writing  to  the 


Director  or,  if  a  case  is  set  for  formal 
hearing,  to  the  Chief  Administrative  Law 
Judge  or  the  Administrative  Law  Judge 
assigned  to  the  case. 

(b)  The  Solicitor  of  Labor,  or  his  or  her 
designee,  may  appear  and  participate  in 
any  formal  hearing  conducted  pursuant 
to  this  part  on  behalf  of  the  Director  as 
an  interested  party. 

§  730.304  Time  and  place  of  hearing. 

(a)  The  Chief  Administrative  Law 
Judge  or  the  Administrative  Law  Judge 
assigned  to  the  case  shall  assign  a 
definite  time,  date  and  place  for  the 
formal  hearing.  The  date  of  the  hearing 
must  be  more  than  30  days  later  than  the 
date  of  the  notice  of  hearing.  Such  notice 
shall  be  sent  to  each  party  and/or 
representative  by  certified  mail. 

Hearings  shall  normally  be  held  within 
75  miles  of  the  complainant’s  place  of 
residence. 

(b)  The  Chief  Administrative  Law 
Judge  or  the  Administrative  Law  Judge 
assigned  to  the  case,  may  change  the 
date,  time  and  place  for  the  hearing, 
either  on  his  or  her  own,  or  for  good 
cause  shown  by  a  party.  The  Chief 
Administrative  Law  Judge  or 
Administrative  Law  Judge  may  adjourn 
or  postpone  the  hearing,  or  may  reopen 
the  hearing  for  the  receipt  of  additional 
evidence,  at  any  time  prior  to  the 
mailing  of  the  decision.  Unless 
otherwise  agreed  to  by  the  parties,  at 
least  ten  days’  notice  shall  be  given  to 
the  parties  of  any  change  in  the  time, 
date,  or  place  of  hearing  or  of  an 
adjournment  or  a  reopening  of  the 
hearing. 

(c)  When  two  or  more  hearings  are  to 
be  held,  and  the  same  or  substantially 
similar  evidence  is  relevant  to  the 
matters  at  issue  at  each  hearing,  the 
Chief  Administrative  Law  Judge  may, 
upon  motion  by  any  party  or  on  his  or 
her  own  motion,  order  that  a 
consolidated  hearing  be  conducted.  If  a 
consolidated  hearing  is  held,  a  single 
record  of  the  proceedings  shall  be  made 
and  the  evidence  introduced  in  one  case 
may  be  considered  in  the  others. 

(d)  At  any  time  after  a  notice  of 
hearing  has  been  issued,  the  Chief 
Administrative  Law  Judge  may  for  good 
cause,  transfer  such  case  from  one 
Administrative  Law  Judge  to  another. 

§  730.305  Conduct  of  hearing. 

(a)  Hearing  shall  be  conducted  by  an 
Administrative  Law  Judge  appointed 
under  Section  3105  of  Title  5  of  the 
United  States  Code  who  shall  receive 
compensation  at  a  rate  not  less  than  that 
prescribed  for  GS-10  under  Section  5332 
of  Title  5,  United  States  Code.  Hearings 
shall  be  conducted  in  accordiance  with 
the  Administrative  Procedure  Act, 


Section  556  of  Title  5,  United  States 
Code.  To  the  extent  appropriate,  the 
provisions  of  Subpart  E  of  Part  725  of 
this  chapter  shall  be  applicable  to 
hearings  conducted  pursuant  to  this 
part. 

(b)  All  hearings  shall  be  attended  by 
the  parties  or  their  representatives 
unless  their  attendance  is  excused  by 
the  Administrative  Law  Judge.  The 
unexcused  failure  of  any  party  to  attend 
a  hearing  shall  be  considered  a  waiver 
of  the  right  to  present  evidence  at  the 
hearing. 

(c)  The  Administrative  Law  Judge  who 
conducts  the  hearing  shall  inquire  fully 
into  the  matters  at  issue  and  shall 
receive  in  evidence  the  testimony  of 
witnesses  and  any  documents  which  are 
relevent  and  material  to  such  matters. 
Procedures  at  the  hearing  shall  be 
within  the  discretion  of  the 
Administrative  Law  Judge  and  shall  be 
designed  to  afford  the  parties  an 
opportunity  for  a  fair  hearing. 

§  730.306  Introduction  of  documentary 
evidence. 

(a)  All  documents  transmitted  to  the 
Office  of  Administrative  Law  Judges 
under  §  730.301  shall  be  placed  into 
evidence  by  the  Administrative  Law 
Judge,  subject  to  objection  by  any  party. 

(b) (1)  Any  other  documents  not 
submitted  to  the  Director,  may  be 
received  in  evidence  at  the  hearing 
subject  to  the  objection  of  any  party,  if 
such  evidence  is  sent  to  all  other  parties 
not  later  than  20  days  before  a  hearing 
is  held. 

(2)  Documents  which  were  not 
exchanged  with  the  parties  in 
accordance  with  this  paragraph,  may  be 
admitted  at  the  hearing  with  the  consent 
of  the  parties  or  upon  a  showing  of  good 
cause  why  such  evidence  was  not 
exchanged  in  accordance  with  this 
paragraph. 

(c)  If.  during  the  course  of  a  hearing, 
the  Administrative  Law  Judge 
determines  that  the  evidence  is 
incomplete  as  to  any  issue  which  must 
be  decided,  the  Administrative  Law 
Judge  may,  in  his  or  her  discretion, 
remand  the  claim  to  the  Director  with 
instructions  to  develop  the  required 
additional  evidence,  or  allow  the  parties 
a  resonable  time  to  obtain  and  submit 
such  evidence  before  the  termination  of 
the  hearing. 

§  730.307  Evidence  at  hearing. 

In  conducting  a  hearing  the 
Administrative  Law  Judge  shall  not  be 
bound  by  common  law  or  statutory  rules 
of  evidence  or  by  technical  or  formal 
rules  of  procedure,  except  as  provided 
by  5  U.S.C.  554  and  this  subpart,  but 
may  conduct  the  hearing  in  such  a 
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manner  as  to  best  ascertain  the  rights  of 
the  parties. 

§  730.308  Waiver  of  evidentiary 
presentation. 

Any  party  who  desires  to  submit 
written  pleadings  and  information  in 
lieu  of  an  evidentiary  presentation  may 
submit  such  documents  to  the 
Administrative  Law  Judge.  Copies  shall 
also  be  sent  to  the  other  parties. 

§  730.309  Record  of  hearing. 

All  hearings  shall  be  open  to  the 
public  and  shall  be  recorded.  AU 
evidence  shall  be  made  a  part  of  the 
record. 

§  730.310  Termination  of  formal  hearing. 

Formal  hearings  are  officially 
terminated  when  all  evidence  has  been 
received,  witnesses  heard,  pleadings 
and  briefs  submitted  to  the 
Administrative  Law  Judge,  and  the 
transcript  of  the  proceedings  has  been 
printed  and  delivered  to  the 
Administrative  Law  Judge. 

§  730.3 1 1  Decisions  and  orders. 

(a)  Recommended  Decision.  The 
Administrative  Law  Judge  shall  issue  a 
recommended  decision  with  30  days 
after  the  termination  of  the  hearing.  The 
recommended  decision  shall  contain 
appropriate  findings,  conclusions  and  a 
recommended  order  and  be  forwarded, 
together  with  the  record,  to  the 
Secretary  of  Labor  for  a  final  order.  The 
recommended  decision  shall  be  served 
upon  all  parties  to  the  proceeding. 

(b)  Exceptions.  All  parties  and  the 
Director  may,  within  fifteen  days  of  the 
issuance  of  the  recommended  decision, 
file  written  exceptions  to  such  decision 
with  the  Secretary  of  Labor,  United 
States  Department  of  Labor, 

Washington,  D.C.  20210.  Copies  of  the 
exceptions  shall  be  served  upon  all 
parties,  including  the  Director. 

(c)  Final  Order.  (1)  The  Secretary  of 
Labor  shall  issue  a  final  order,  based  on 
the  record  and  the  recommended 
decision  of  the  Administrative  Law 
Judge,  which  shall  be  served  upon  all  of 
the  parties. 

(2)  If  the  Secretary  concludes  that  the 
party  charged  has  violated  the  law,  the 
final  order  shall  direct  the  party  charged 
to  take  appropriate  corrective  action  to 
abate  the  violation,  including 
reinstatement  of  the  miner  to  his  or  her 
former  or  substantially  equivalent 
position  together  with  the  compensation 
(including  back  pay),  terms,  and 
conditions  of  that  employment. 

(3)  Costs.  If  a  final  order  is  issued 
finding  that  a  violation  did  occur  the 
Secretary,  at  the  request  of  the 
complainant,  shall  assess  against  the 
respondent  a  sum  equal  to  the  aggregate 


amount  of  all  costs  and  expenses 
(including  attorney  and  expert  witness 
fees)  reasonably  incurred  by  the 
complainant,  as  determined  by  the 
Secretary,  for.  or  in  connection  with,  the 
bringing  of  the  complaint  upon  which 
the  final  order  was  issued. 

(4)  Dismissals.  If  the  Secretary 
determines  that  the  party  charged  has 
not  violated  the  law,  an  order  shall  be 
issued  and  served  on  all  the  parties 
denying  the  complaint. 

§  730.312  Appeal  from  order. 

Any  party  adversely  affected  or 
aggrieved  by  the  final  order  entered 
under  the  provisions  of  this  part,  may 
petition  for  judicial  review  pursuant  to 
Chapter  7  of  Title  5.  United  States  Code. 

Signed  this  19th  day  of  January.  19B1.  at 
Washington.  D.C. 

Ray  Marshall, 

Secretary  of  Labor. 
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